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REPORT AND RECOMMENDED DECISION*

This Social Security Disability (“SSD”) appeal raises the question whether substantial
evidence supports the commissioner’s determination that the plaintiff has the residual functional
capacity to perform a significant range of light work. Specifically, the plaintiff contends that the
commissioner erred in her treatment of his psychiatric limitationsand in rejecting limitationsfound to
exist by reviewing physicians. | recommend that the decision of the commissioner bereversed and the
case remanded for further proceedings.

In accordance with the commissioner’ s sequential eval uation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative

law judge found, in relevant part, that the plaintiff was insured for benefits through the date of the

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted his
adminigrative remedies. The caseis presented as arequest for judicid review by this court pursuant to Loca Rule 16.3(8)(2)(A),
which requires the plaintiff to file an itemized statement of the specific errors upon which he seeksreversa of the commissioner’s
decision and to complete and file afact sheet available at the Clerk’ s Office. Ora argument was held before me on November 19,
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decision, Finding 1, Record at 16; that the plaintiff had not engaged in substantial gainful activity since
alleged onset of disability on September 30, 1999, Finding 2, id.; that the plaintiff had an impairment
or combination of impairmentsthat were severe under the applicable regulations but that did not meet
or equal the criteria of any of theimpairments listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404
(“the Listings’), Findings 3-4, id.; that the plaintiff’ s alegations concerning hislimitations were not
totally credible, Finding 5, id.; that the plaintiff had the residual functional capacity tolift and carry ten
pounds on a regular basis and twenty pounds occasionaly, limited to simple, routine work and
avoiding climbing, bending and heat, Finding 7, id.; that the plaintiff was unableto perform any of his
past relevant work, Finding 8, id.; that in view of hisage (47), high school or equivalent education,
lack of transferable skills from past work and residual functional capacity to perform a significant
range of light work, use of Appendix 2 to Subpart P, 20 C.F.R. Part 404 (“the Grid") asaframework
for decision-making resulted in the conclusion that there were a significant number of jobs in the
national economy that the plaintiff could perform, Findings9-13, id. at 16-17; and that the plaintiff had
not been under a disability at any time through the date of the decision, Finding 14, id. at 17. The
Appeals Council declined to review the decision, id. at 4-5, making it the final determination of the
commissioner, 20 C.F.R. §404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissioner’s decisioniswhether the determination madeis
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the conclusion

2002, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their respective postionswith citationsto
relevant satutes, regulaions, case authority and page references to the administrative record.



drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The administrative law judge reached Step 5 of the sequential evaluation process. At Step 5,
the burden of proof shiftsto the commissioner to show that aclaimant can perform work other than his
past relevant work. 20 C.F.R. 8§ 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d a 7. The record must contain positive evidence in support of the
commissioner’ sfindingsregarding the plaintiff’ sresidual work capacity to perform such other work.
Rosado v. Secretary of Health & Humans Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff first contends that the administrative law judge failed to consider medical
evidence of orthopedic problems with his back, relying instead solely on the opinion of Dr. John
Posey concerning the neurological aspects of his back pain. Hereliesonthe conclusion of Veterans
Administration physicians that he suffered a 60% disability and was unemployable as of September
29, 1999 dueto hisback pain. Statement of Specific Errors (Docket No. 3) at 2-3. Whilethequestion
whether an individual isdisabled isreserved to the commissioner and atreating physician’ sopinion
on this question is not binding, 20 C.F.R. § 404.1527(e)(1), the administrative law judge’ s opinion
does not mention the Veterans Administration recordsfound in Exhibit 1F at all. Asaresult, itisnot
possi ble to determine whether the administrative law judge complied with 20 C.F.R. § 404.1527(d),
which requires the commissioner to evaluate every medical opinion received. The Veterans
Administration record, whileit does not describe limitationsimposed by the plaintiff’s back condition
interms consi stent with those applied by the commissioner, doesinclude the results of medical testing
that support the physicians' conclusions, making the reports medical evidencethat must be considered

by the administrativelaw judge.? In addition, the V eterans Administration records are not necessarily

2 At ord argument, counsdl for the defendant contended that Exhibit 1F demonstrated no physical limitations relevant to the plaintiff’s
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consistent on their face with a functiona capacity for light work. Accordingly, the failure of the
administrative law judge to evaluate these records requires remand. Socia Security Ruling 96-6p,
reprinted in West’ s Social Security Reporting Service Rulings 1975-1982 (Supp. 2002), at 129-31.
The plaintiff also argues that the administrative law judge's failure to include in his
hypothetical question to the vocational expert the limitation on the use of his upper extremitiesfound
by areviewing physician at the state agency level requiresremand. Statement of Specific Errorsat 3.
The reviewing physician stated that the plaintiff should have “no frequent push/pull on [left]” of his
upper extremities. Record at 177.% Whilethe administrativelaw judge did not include thislimitation
in his hypothetical questions to the vocational expert, id. at 49-51, two of thethreejobsinthelight
range identified by the vocational expert in response to those questions (telephone operator and
dispatcher, id. at 50) do not appear to require frequent pushing or pulling with the left arm, Dictionary
of Occupational Titles (U.S. Dep't of Labor, 4th ed. Rev. 1991) 88 193.262-014, 235.662-022.
Accordingly, if the administrative law judge was required to include thislimitation in his hypothetical
question, its absence had no practical effect on the conclusions ultimately drawn about availablejobs
which the plaintiff was capable of performing. If thiswas error, it does not require reversal.
Finally, the plaintiff addresses his claim of depression asabasisfor disability. He contends
that the global assessment of functioning (“GAF") assigned to him by Dr. Fred Risser requires a
finding of psychiatric limitations in excess of the limitation to the performance of simple, routine
work, Record at 14, 16, found by the administrative law judge, Statement of Specific Errorsat 4-5.

The administrative law judge mentioned Dr. Risser’s report only to note that the plaintiff’s mental

dlegations of disability. Asthis discusson demongtrates, thet is not the case.

® The plaintiff’ s assertion that this reviewing physician found “amaximum work capacity to perform sedentary work,” Statement of
Specific Errors at 3, isincorrect. Compare Record at 177 with 20 C.F.R. § 404.1567(a)-(b).

4 Counsd for the plaintiff conceded at ordl argument that the failure of the administrative law judge to complete apsychiatric review
technique form (“PRTF") does not require remand. Cf. Statement of Specific Errorsat 4-5. That formisonly required at the stages
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condition “improved after two visits.” Record at 14. Healso found that the plaintiff suffered from an
affective disorder that was severe. Id. at 13. Theonly limitation on the plaintiff’ sability to perform
thefull range of light work found by the administrative law judge that might be based on the presence
of a severe psychiatric condition is the limitation to simple, routine tasks. However, the
administrative law judge does not discuss how either Dr. Risser’ sfindings or those of the state-agency
reviewing psychologist provide support for such alimitation. The state-agency psychologist found
that the plaintiff would seldom have difficulties of concentration, persistence or pace. Record at 191.

Dr. Risser’ s reports do not mention concentration or ability to follow complex instructions. 1d. at
203-15.

The administrative law judge found significant, id. at 14, the facts that Dr. Risser noted the
plaintiff’sown report that he had been doing better when he saw the plaintiff two weeks after hisfirst
visit, id. at 205, and that there were no medical records to support the plaintiff’s testimony that he
continued to receive treatment for depression after seeing Dr. Risser, who referred him for further
treatment, id. Thefirst appointment for such treatment available from the V eterans Administration was
two months after the plaintiff last saw Dr. Risser. 1d. at 206.

A GAF rating of 50 “indicates that [an individual] was likely experiencing great difficulty
functioning in the workplace.” Sousa v. Chater, 945 F. Supp. 1312, 1326 (E.D. Ca. 1996). The
administrative law judge’ s apparent dismissal of this finding by a treating psychiatrist because the
plaintiff reported that he was “doing better” two weeks after the GAF rating was determined and
because he provided no records of treatment other than histestimony for the following 18 months, all
of which occurred after the plaintiff’ s application for benefitswasfiled, see 20 C.F.R. § 404.1512(d)

(defendant will develop complete medical history for at least 12 months preceding month in which

of the administrative review process that precede consderation of an gpplication by an adminidrative law judge. 20 CFR.
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application was filed), is insufficient to meet the requirements of 20 C.F.R. § 404.1527(d). In
addition, Dr. Risser noted that the plaintiff would require “longer term followup” with the Veterans
Administration, Record at 203, a finding that is inconsistent with the administrative law judge's
conclusion but not addressed in his decision.

For theforegoing reasons, | recommend that the commissioner’ sdecision be VACATED ad

the case REM ANDED for further proceedings consistent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 20th day of November, 2002.

David M. Cohen
United States Magistrate Judge
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§ 404.1520a(e). The form was completed at those levelsin this case. Record at 184-92.
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